mine has two low profile cars and they both operate in that section, and

have been continuously operating in the section since July 1981 (Tr. 66).

The low profile.cars in question have been the subject of discussions

at union meetings and "just about everybody that run them has some problems

because of their size.  But, Rich's was getting to the point that it was

unsafe, totally unsafe11 (Tr. 67).  Some of the operator's are smaller

in stature that Mr, Bjes, and some are larger, and he conceded that none

of the other operators have invoked their safety rights (Tr. 68).

He believed Mr. Bjes acted in good faith in asserting his rights, and he

described some of the problems in operating the low profile car (Tr. 69-71),

He conceded that Mr. Bjes' complaint about the car in question seems

to be peculiar to him and that no one else complained to the point where

they intended to shut the machine down and invoke their individual

safety rights (Tr. 74).  He concurred in Mr, Bjes1 judgment that he

could not operate the machine safely (Tr. 74).  He confirmed that Mr. Seifert

is six feet five inches tall and weighs 260 pounds and is significantly

larger that Mr. Bjes (Tr. 75).

Resjpondent^sJTe_stj.inony and Evidence

Wayne T. Ross, section foreman, testified that Mr. Bjes was first
assigned to his crew on Monday, July 27, 1981, and that the next day the
crew was working in the four east section on retreat mining work.  He
identified a scale map of the section (exhibit R-l), and testified as
to where mining work was taking place, including the areas where the
shuttle cars were operating (Tr. 114-119).  Mr. Ross indicated that three
shuttle cars were operating on the section at that time, and he identified
them as car numbers four, nine, and ten.  The number four car Is the
high profile off-standard car, the number nine is a low profile standard
car, and the number ten is a low profile off standard car.1 On July 28th,
cars four and nine were used and the mine operator purchased the two low
profile cars because of the height of the coal.  Mr, Bjes was operating
the number nine car on July 28th, and Tim Peterman was operating the
number four car, and he did not make the initial car assignments.  The
senior operator has his choice of cars (Tr. 119-121).

Mr. Ross testified that during the shift on July 28, Mr. Bjes advised
him that he was running his machine only in low gear, and Mr. Ross believed
that it was due to a bad trammer.  He observed nothing out of the ordinary
with regard to the manner in which Mr, Bjes was operating the machine and
he observed him make two or three trips prior to his making the statement
concerning low gear.  Mr. Bjes also stated to him that he "could not
understand why the company buys junk", and when afternoon shift foreman
Bill Ross visited the section that day he discussed Mr. Bjes1 comments
with him (Tr. 124), Mr, Wayne Ross confirmed that the machine was down
during the shift, and a report he identified reflected that it was down
for 45 minutes because of a damaged hydraulic hose on the torque converter,
and he explained that the damage occurred when the machine ran over a large
lump of coal on the tram road (exhibit R-2; Tr. 125).  Mr. Ross identified
a schematic drawing of the shuttle car, explained where the damage was
sustained, and indicated that it was not caused by the car running into
the coal rib (exhibit R-3; Tr. 127).ake somebody do   something  that  they
